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No. 2553. 


Cuxo II. Rudolph et al., Appellants, 

vs. 

United States ex Hel. Timothy Brosxax. 


a Supreme Court of the District of Columbia. 

At Law. No. 55581. 


United States ex 


Hel. Timothy Brosxax, 
vs. 


Petitioner. 


Crxo II. Rudolph, .John 
Commissioners of the 


A. Joiixstox, Chester A. Hardin 
District of Columbia. Respondents. 


i;. 


United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District oi 
Columbia, at the City of Washington, in said District, at the time- 
hereinafter mentioned, the following papers were tiled and proceed¬ 
ings had, in the above-entitled cause, to wit: 


1 Petition for Writ of Mandamus. 

Filed March 14, 1913. 

In the Supreme Court of the District of Columbia. 

At Law. 55581. 

t 

Uxited States ex Hel. Timothy Brosxax, Petitioner, 

vs. 

Cuxo IL Rudolph, John A. Joiixstox, Chester A. Harding. 
Commissioners of the District of Columbia. 

Your Petitioner respectfully represents to this Honorable Court. 
1. That he is a citizen of the United States, a resident of the Dis¬ 
trict of Columbia, and has been such resident of the District of Co¬ 
lumbia for many years last past, and files this Petition in his own 
right. 
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2. That heretofore, to-wit, on the 7th day of October, 1805, your 
Petitioner was appointed a member of the Metropolitan Police force 
in the District of Columbia, and continued in such position as a 
member of the Police Department of the District of Columbia until, 
to-wit, September 1, 189*2, when your Petitioner was retired because 
of disability incurred while in the line of his duty as will more fully 
appear hereafter. 

d. Petitioner avers and says that as a member of the Police De¬ 
partment of the District of Columbia, under an Act of Congress of 
February 25, 1885, creating and providing a pension fund 
for the policemen and firemen of the District of Columbia, 
2 he paid to the District of Columbia out of the salary paid 
him as such policemen. One Dollar ($1.00) per month, and 
your Petitioner paid this sum of One Dollar per month as aforesaid 
from the passage of said Act until his retirement in September 1892, 
and Petitioner says that in the early part of the year 1892, he was 
injured while on duty as a policeman in the said District by being 
run over by a truck of the Fire Department of said District, and was 
severely and permanently injured: that after several months’ leave 
of absence for sickness caused by said injury received by said acci¬ 
dent, he was duly retired because of permanent disability so received, 
and was paid a j>ension of Fifty Dollars ($50.) per month which 
pension has been paid to him up to July 1, 1912. except at such times 
as the fund was short, during which time Petitioner was paid his 
pro rata share. 

Petitioner says that under the Act of Congress of June 18, 1909. 
it was provided in said Act that ‘‘Within thirty days from date of 
the passage of said Act. and every two years thereafter, persons on 
the pension list of the District of Columbia for disability incurred 
while in the service of the Police Department or Fire Department of 
the District of Columbia, shall undergo a medical examination, and 
as a result of said examination the Commissioners shall determine 
whether the pension being paid in each case shall continue in whole 
or in part.” Your Petitioner says that in accordance with said Act 
of Congress he submitted to a physical examination within 
8 thirty days after the passage of said Act; that he was ex¬ 
amined by three police surgeons of the District of Columbia. 


who pronounced your Petitioner still permanently disabled because 
of the injuries received as aforesaid, and he continued to receive this 
pension of Fifty Dollars per month as theretofore. Petitioner says 
that upon notice being given him of another examination in July 
191*2. he submitted to a physical examination by three police sur¬ 
geons of the District of Columbia who found him still permanefitly 
disabled. Petitioner at this time i< seventy-three years of age: al¬ 
most blind, and still suffering with disability to his limb and sight 
received at the time of the accident for which he was first retired 
from the police force and for which his pension has been paid ever 
since said date up to July, 1912. 

Petitioner says that the said police surgeons at time of said ex¬ 
amination, as at the time of the examination in June, 1909. asked 
your Petitioner certain questions as to his financial ability: as to 
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what salary he was at present being paid, and what his income was. 
These questions your Petitioner refused to answer they being ot a 
private nature, but did advise the surgeons that he was able to live 
without the pension of Fifty Dollars per month, and Petitionei sa^s 
that because of the fact that he was able to exist without the Fifty 
Dollars being paid to him as a pension per month, notw ithstanding 
the fact that the physicians found him still permanently disabled, 
which necessarily increased because of his age, the Commissioner 
on July 1, 1912, mailed to Petitioner a pension check tor 
4 One Dollar, instead of Fifty Dollars, to which lie was entitled, 
their contention being that if he was able to li\e without the 
sum so being paid as a pension, that the discretion was on them 
to pay only One Dollar notwithstanding the fact that the last ex- 
ami nation'showed him to be totally and permanently disabled 
Petitioner accepted the said check under protest, and has accepte 
all checks sent since said date to-wit, One Dollar per month under 
protest, and has not used any of said checks. 

Premises considered Petitioner prays: . . 

] That a writ of mandamus may issue out ol this llonoiable 
Court, directed to the Relators and each of them, requiiing. them 
to appear in this court and answer this Petition, and show cause, it 
anv they have, why a Writ of Mandamus should not be issued 
against them, requiring them to pay to your Petitioner the sum ot 
$5(). per month as a pension instead of One Dollar ($1.00) per 
month, the amount they are now seeking to pay him as a pension. 

II. And that your Petitioner may have such other, further and 
general relief in the premises as he may be entitled to. and as to the 

Court may seen, just and proper. TIM0THY BROSXA N. 

W. GWYNN GARDINER, 

Sol. for Petitioner. 


District of Columbia, To wit: 

Timothy Brosnan, being first duly sworn, on oath deposes and 
savs that he has read the foregoing Petition by him subscribed and 
knows the contents thereof : that the matters and things therein con¬ 
tained as of his own knowledge are true, and those stated upon in¬ 
formation and belief, he believes to be true. 

TIMOTHY BROSNAN. 


Subscribed and sworn to before me this 5th day of February, 
A. D., 1918. 

fs F \l I R. OWEN EDMONSTON, Jr., 

L * ■' Notary Public, I). C. 
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CUXO II. RUDOLPH ET AL. 


VS. UNITED STATES, ETC. 


Hale to Show Cause. 

Filed March 17, 191o. 

* * * * * *• * 

l Jioii consideration of the Petition asking for a Mandamus against 

Friiy n, ;i“h^I?.* mS -1 a v, c v!;v-' l,ii '- i Hled in ,hi -- r' un 

Of the same hy the CMun. i, is by theCimiVtliF iW^EST 
\' T 7 1 -• ()u Jvi-ed that tJie defendants, Cuno II Rndolnh John 

-VS;r.:- t , 1 wnu T v - ;/^&MS 

n i 4 h , sr:,r ,, !-i w r “ nd Al r ™‘ Me ’ if thev have 
oil tput 4th Ulo at 10 o clock a. m., why a Mandamus should not 

Order'*?' 111 ' i'" J" ;I F 0< * l,r "• 'aid Petition : provided a copy of this 

Matl, V. D^lOi;? 1,1 ° r ,Jef0, ' e Tue ^»y l«th day of 

By the Court. 

HARRY M. CLABAUGH, 

Chief Justice. 

A nstrer to the Hale to Shou Cause. 

Filed April 4 . 1913. 

* * * * 

The joint and several answer of Cuno II. Rndolnh Jnlm \ uu, 
ston and Chester Harding respectfully shows to the Court as‘follows'- 
t and Answering paragraphs One and Two of the -aid 

admh "he , sim e e ,mriM,r!eS " f "“ e M,le " ,,ow «**» -leiendants 

KfSS IK 

-lav 2b, 1908. as alleged in said pamgraph and that he was C \- 

TZ7Cr n °" ,he 3 u"' fi da ' v 1012 when questions well 

asked him concerning his financial condition and income, which he 

efused to answer, and thereupon. Commissioners believing that he 
was in possession of an ample income for the support of himself ,, d 
his family and that they had the discretion under the laws in for ? 
reduced his pension from foO.OO a month, to .$ 1.00 per month n 
will hereafter he more fully set forth. They admit that the pet?- 

mamml’ laSr " 1 V ' e< ' 80,1 for the Performance' of 

Further answering for the lairposes of the said rule the Commis¬ 
sioners say that the relator is possessed of ample and sufficient ], 
and annual income to support himself and family during 
natural lives, .nd » no wise dependent upon and does not need fl e 
small income derived from the Police Pension Fund f„r'. 
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port. That the respondents are informed and believe that said re¬ 
lator is Treasurer of the Provident Relief Association, an insurance 
company of this city, which has a capital stock of $25,000 
7 and that the said relator has a controlling interest therein 
amounting to about eighty-six per cent thereof: that for 
the calendar year ending December 31. 1912. the said company 
paid to its stockholders $11,000 in dividends: that the said relator 
is treasurer of such insurance company and is paid a salary of 
$100.00 per week or $.">,000 a year; that the said relator is assessed 
with real estate to the value of $30,913. which would indicate ap¬ 
proximately the market value of such estate at $40,000. 


Square. 

Street and No. 


Assessed 
real estate. 

Assessed 

improvements 

395-S. 4 IS 

Corner <Sth A R, X. \Y. . . 

. $1,140.00 

$800.00 

395-S.49 

901-3 K Street, X. \Y 


. 1.425.00 

1.200.00 

455-S. 4 

017 F Street, N. \Y. . 


.... 7.212.00 

5.000.00 

324-8. 29 

1st bet. O & II Sts. X T . 

\Y. 

_ 914.00 

500.00 

a a 

a a' a a a a a 

a 

914.00 

500.00 

“ 8. 30 

a l l Li a a a a 

a 

_ 914.00 

000.00 

a a 

a ll a a a a a 

i % 

_ 914.00 

400.00 

“ 8. 72 

a a a a a a a 

a 

_ 207.00 

300.00 

“ 8.73 

a i l Li i l a i i a 

i 4 

_ 160.00 

000.00 

“ S. 77 

a a a a a a a 

a 

_ 1.864.00 

3.000.00 

8. A 

a Li Li i l a a a 

» k 

.... 1,243.00 

1.400.00 

Total asse: 

ssed value of real estate 

and 

improvements. . . 

$00,913.00 


Actual value of real estate and improvements. $40,000.00 

A fair annual income from said property should l>e. . . . $3,000.00 

Further, respondents say that the Police Pension Fund for the 
District of Columbia showed a deficiency in the vear 1911. in the 
vear 1912, and will show a deficiencv for the vear 1913. That at 
the close of the fiscal vear ending June 30. 1912, the deficiencv in 
payments due to recipients of the Police Pension Fund amounted to 
$35001.37; that by June 30, 1913, this deficiency will have 
amounted to about the sum of $00,000, as estimated by the Auditor 
of the District of Columbia. That for the past three years there has 
not l>een sufficient funds to pay pensions in full, and it has 
8 been necessary for your respondents to scale or reduce all 
pensions payable from this fund. That for the month Feb¬ 
ruary. 1913. pensioners were paid in the proportion of one-half 
of the pension actually awarded, and this proportion will neces¬ 
sarily be continued for the remainder of the present fiscal year; that 
under these circumstances respondents deemed it wise administra¬ 
tion of this fund to reduce the pensions of those who are not in 
need and who are not compelled to rely upon the same for food 
and clothing, in order that pensioners in needy circumstances may 
not be deprived of the necessaries of life. That it has been the 
custom in recent years to require pensioners to give information 
about their financial standing to enable the Commissioners of the 
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District of Columbia to bettor determine the amount which should 
l>e awarded. 

Copies of the reports of the Police and Fire Surgeons of the ex¬ 
amination made of die relator on .June lb, 1908, marked Exhibit 
D. C. No. 1 : of the examination made May 25, 1910, marked Ex¬ 
hibit D. C. No. 2: certificate of tensioner's financial condition of 
June 10, 1912, marked Exhibit I). C. No. 3; and report of the 
Police and Fire Surgeons, of June 10. 1912, marked Exhibit D. C. 
No. 4. are filed herewith and prayed to be read as parts hereof. 


CUNO II. RUDOLPH, 

JOHN A. JOHNSTON. 
CHESTER HARDING. 
Commissioners of the District of Columbia. 


E. H. THOMAS, 

Attorney for Commissioners, D. C. 

District of Columbia, ss: 

Cuno II. Rudolph, John A. Johnston and Chester Harding, being 
first duly sworn, depose and say that they are the Commissioners 
of the District of Columbia and have read the aforegoing 

9 answer by them subscribed and know the contents thereof; 
that the facts therein stated upon their own knowledge are 

true and those stated upon information and belief they believe to be 
' true. 

CUNO H. RUDOLPH. 

JOHN A. JOHNSTON. 
CHESTER HARDING. 
Commissioners of the District of Columbia. 

Subscribed and sworn to before me this fourth dav of April, 
1913. 

[seal. ] WILLIAM TINDALL, 

Notary Public, D. C. 

10 Exhibit D. C. No. 1. 

Name: Timothy Brosnan. 

Address: 403 N. J. Ave., N. W. 

Department: Police. 

Date of Appointment: October 7, 1865. 

Date of Retirement: September 1. 1892. 

Length of Service: 26 years, 11 months. 

Pension: Amount originally granted: $50.00. Date and amount 
of increase if anv, None. 

Is Pensioner at present, in receipt of income from business or 
employment? Yes. 

If so. state character of business or employment and amount of 
income: Treasurer of Insurance Association: declines to answer as 
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to amount of income on the ground that the law contemplates a 
medical examination only. 

Nature of disability for which pension was granted. Injuries 
received in line of duty. 

State circumstances under which disability .was determined, 
whether by examination and certification by Board of Police and 
Fire Surgeons, or recommendation of superior officer, stating name 
of such officer, or by other action. 

By certificate of Police Surgeon. 


Report of Board of Police and Fire Surgeons as to result of such 
medical examination, showing present physical condition. (This 
report should he detailed and complete in order that “as a result 
of such examinations the Commissioners shall determine whether 
the pension being paid in each case shall continue in whole 
11 or in part,” as required by law.) 


Examination made June 16, 1908. 

Weight 198 A /> —Age, 65, Married, no children. 

Physical condition fair. 

Arteries slightly hardened. Pulse weak; heart sounds feeble: 
dysi >ii(pa on exertion: eye sight bad; some tremor present. Pen¬ 
sioner complains of heart trouble, and stomach disease from which 
he states he almost died one year ago. States that his knee and side 
(left) were injured while in active service. Examination shows 
left knee to be weak. There is some deformity of knee cap and 
some crepi/us in the joint on motion. Totally disabled for the 
performance of manual labor. 

12 Exhibit D. C. No. 2. 


Name: Timothy Brosnan, (Private.) 

Address: 633 New Jersey Avenue. 

Department: Police. 

Date of Appointment: October 7. 1865. 

Date of Retirement: 1892. 

Length of Service: 27 years. 

Pension: Amount originally granted. Date and amount of in¬ 
crease, if any. 

A. Is Pensioner, at present, in receipt of income from business 
or employment? Refused to answer question. 

I-, swear that the answers to questions a and b are true. 


Subscribed and sworn to before me — this — day of-, 1910. 

[seal.] -. 

Xature of Disability for Which Pension was Granted . 

State circumstances under which disability was determined, 
whether by examination and certification by Board of Police and 
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Fire Surgeons, or recommendation of superior officer, stating name 
oi such officer, or by other action. 

Board of Police and Fire Surgeons. 

1° Report ot Board of Police and Fire Surgeons as to result of 
,. . such medical examination, showing present physical con¬ 
dition. ( 1 his report should be detailed and complete in order 
that ‘as a result of such examination the Commissioners shall 
determine whether the pension being paid in each case shall 
continue in whole or in part,’* as required by law.) 

Date of Examination: May 25, 1910. 

Age: 67 Years. 

Weight: 197. 

Respiratory System: Normal. 

Circulatory System: Heart good. Moderate CVrterio sclerosio 
Digestive system: Normal. 

Vision: Poor—Right Eye 10/50—Left Eve 10/100 
. Hearing: Poor—Right Ear Poor—Left Ear Poor. 

General Physical Appearance: Poor. 

Finding: In the opinion of the Hoard of Police and Fire Surgeons 
kbor ° ner “ ‘° V e<l f ° r the Performance of manual 

„ , H. IV. LAWSON, 

secretary Board of Police and Fire Surgeon*. 

14 Exhibit 1). C. No. 3. 

Office of the Commissioners of the District of Columbia. 

Washington, June 10, 1912. 

Certificate of Pensioner’s Financial Condition. 

The undersigned, Timothy Brosnan, 713 1st St N W n non 

stoner m the Police Department, being dt.lv sworn deposes and 

'*!' 5 hl ' P resen t financial condition and state of denendencv 

upon his pension are as follows: ^ ^ 

1. The undersigned is at present in receipt of current income 
in addition to his pension from the District of Columbia from 
business or employment, as specified below: ’ m 


Amount. 


From whom received. 


Nature of pensioner’s work. 


Declines to answer as to his personal business. 

2. The total amount of income of said pensioner, exclusive of his 
pension, and the character of his business or employment si n i 

the date of last examination by the Board of Police'and Fire Su7 
geons, are as follows: • u 
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Amount. 


From whom 
received. 


Nature of 
pensioner’s work. 


Period of 
service rendered. 
From. To. 


Declines to answer. 

3. The undersigned has dependent upon him, in whole or in part, 
as stated below, the following kinsmen and relatives: 

a. Wife: Yes. 

b. Children under 16 years: No. None Ages 

c. Children over 16 years: No. None Ages 

15 Reasons for dependency: 

d. Father: No. Reasons for and extent of dependency: 

e. Mother: No. Reasons for and extent of dependency: 

/. Other relatives: None Relationship— Reasons for and ex¬ 
tent of dependencv: 

TIMOTHY BROSNAN. 

Suliseribed and sworn to before me this 10th day of June. 101—. 

LIVINGSTON S. JOHNSON, 

Notary Public. 


16 Exhibit D. C. No. 4. 

Office of the Commissioners of the District of Columbia. 

% 

Board of Police and Fire Surgeons. 

Certificate of Physical Disability. 

Washington, Jane 10. 101*2. 

The Board of Police and Fire Surgeons respectfully certifies 
that they have this day examined Timothy Brosnan a pensioner in 
the Police Department, and find him totally disabled for the per¬ 
formance of manual labor, for the following reasons: 

Defective vision and hearing. 

Arterio-sclerosi-. 

As compared with his condition at the last previous examina¬ 
tion, his general condition is as follows: 

No change. 

H. W. LAWSON, 

Secretary of Board of Police and Fire Surgeons. 

17 Demurrer. 

Filed April 4, 1913. 

******* 

Comes now the Petitioner, by his counsel, and demurs to the 
Answer of the Commissioners of the District of Columbia, filed 
in the said cause, and for reasons therefor says: 

2—2553a 
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I. That the Answer does not set up a defense to the allegations 
of the Petition. 

II. And for other and further cause. 

\V. GWYNN GARDINER, 

ROGER -I. WIIITEFORD, 

Attorney- for Petitioner. 

To E. II. Thomas. Esquire. Corporation Counsel: 

Take notice that the above Demurrer will he called to the at¬ 
tention of the Court on Friday. April 11th, at ten o clock, A. M., 

or as soon thereafter as counsel can he heard. 

\Y. GWYNN GARDINER. 

ROGER J. WHITEFORD, 

Attorney- for Petitioner. 

Supreme Court <>1 the District of Columbia. 

Thursday, April 3 rd. 1913. 

Session resumed pursuant to adjournment, lion. Daniel Thew 
Wright. Justice presiding. 

******* 

This cause comes on to l>e heard upon the petition, the 
IS Rule to Show Cause issued thereon, the Answer and Demurrer 
to said answer, and was argued and submitted to the Court. 
Upon consideration whereof it is ordered, that the said, demurrer 
l>e. and is hereby sustained. Whereupon, the defendants by their 
attorney electing to stand upon said answer, it is ordered that the 
prayers of the petition herein he and hereb\ aie gianted, and 
considered that the petitioner recover of the defendants his costs of 
suit to l>e taxed bv the clerk, and have execution thereof. 

From the foregoing the defendants by their attorney in open 
court, note an appeal to the Court of Appeals. 

Assignment of Errors. 

Filed April 2*2, 1913. 

******* 

Now come the defendants, by their attorney, and assign for 

error in the above entitled cause. 

1. The action of the Court in sustaining the demurrer to the 

answer. . .. ... , 

2. The action of the Court m awarding a writ of mandamus. 

3. The action of the Court in directing the respondents to grant 

the relator a pension while he was already in receipt of a pen¬ 
sion. . , ,. 

4. The action of the Court in attempting to control the discretion 

of the Commissioners in the award of a pension to the relator. 
19 5. The Court erred in not holding that the Act of 190K 

is a direction to the Commissioners to make a finding every 
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two years based on the physical condition of the pensioner and is 
a mandate made to compel them to limit the continuance of a 
full pension; and to such extent only abridges their previous power 
to continue pensions. 

E. H. THOMAS, 
Attorneys for Defendants. 


Designation of Record. 


* 


* 


Filed April 22, 1913. 

* * * * 


* 


The Clerk of the Court will please prepare a transcript of record 
for the Court of Appeals in the above entitled cause, consisting of: 


1. Petition. 

2. Rule to show cause. 

3. The answer. 

4. The demurrer. 


5. T1 ie judgment awarding mandamus and the appeal therefrom. 

6. Assignment of Errors. 

7. This designation. 

E. H. THOMAS. 

F. H. S., 

Attorneys for Respondent*. 


20 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia. ss: 

T. John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1* to 
19. both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 55581 at Law. wherein 
Timothy Brosnan is Petitioner and Cuno IT. Rudolph et al., Com¬ 
missioners. are Respondents, as the same remain upon the files 
and of record in said Court. 

In testimonv whereof. 1 hereunto subscribe mv name and affix 
«/ » 

the seal of said Court, at the City of Washington, in said District, 
this 1st dav of Mav. 1913. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court, No. 
2553. Cuno H. Rudolph et al., appellants, vs. United States ex Rel. 
Timothy Brosnan. Court of Appeals, District of Columbia. Filed 
May 3, 1913. Henry W. Hodges, clerk. 
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October Term, 1913. 


No. 2553. 


No. 7, SPECIAL CALENDAR. 


CUNO H. RUDOLPH ET AL., Appellants, 

V8. 

UNITED STATES ex Rel. TIMOTHY BROSNAN. 


BRIEF FOR APPELLANTS. 


Statement of the Case. 

The relator, Timothy Brosnan, was appointed a member 
of the Metropolitan Police force October 7, 1865, and was 
retired for permanent disability September 1, 1892, for in¬ 
juries received in the line of duty as a policeman, with a 
pension of $50 per month, which was paid to him up to 
July 1, 1912, except at such times as the fund was short, 
during which he was paid a pro rata share. The act of 

lb 
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May 26, 1908 (erroneously stated in paragraph three of the 
relators petition as the act of June 13, 1909), provided that 
within thirty days after its passage and every two years 
thereafter police pensioners should undergo a medical ex¬ 
amination. Relator submitted to an examination within 
said thirty days and was found to be still permanently dis¬ 
abled because of such injuries, and his pension was con¬ 
tinued. At the expiration of the second period of two years 
petitioner was again examined, to wit, on July 16, 1912, 
and refused to answer questions which concerned his finan¬ 
cial condition and income, whereupon the Commissioners, 
belie\ ing that relator was in possession of ample income for 
the support of himself and his family and that they had 
discretion under the laws in force to do so, reduced his pen¬ 
sion from $50 per month to $1 per month. The answer of 
the Commissioners (R., pp. 4-9) shows that petitioner is a 
stockholder in an insurance company which has a capital 
stock of t\\ent^-fi\e thousand dollars ($2o,000), owning a 
controlling interest therein, amounting to about 86 per 
cent thereof; that for the calendar year ending December 
31, 1912, said company paid its stockholders $11,000 in 
dividends, and paid relator as treasurer of the company the 
salary of $100 per week, and that the relator owns real 
estate and improvements of the value of about $46,000, of 
which the fair annual income is $3,600. In other words, 
the income of the relator for the year 1912, excluding his 
pension, amounted to approximately $18,260. The answer 
also shows the necessity for conservation of the police pen¬ 
sion fund in order that those pensioners who are without 
any other income may be protected. There was a deficiency 
for the fiscal year ending June 30, 1912, of $35,001.37, 
and an estimated deficiency by June 30, 1913, of $60,000. 

It also appears that for the past three years there has not 
been sufficient funds to pay pensions in full, and that it has 
been necessary for the Commissioners to scale and reduce 
all pensions; that for the month of February, 1913, pen- 


> 
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sioners were paid in proportion of one-half the pension actu¬ 
ally awarded, and that this proportion will necessarily be 
continued during that fiscal year. The answer also stated 
thereafter that it has been the custom of the Commissioners 
in recent years to require pensioners to give information 
about their financial standing, in order that it may be bet¬ 
ter determined what amount should be awarded. A demur¬ 
rer was interposed to this answer (R., pp. 9-10) on the 
ground that it contained no defense, which demurrer was 
sustained by the court, whereupon this appeal was taken. 

Assignment of Errors. 

1. The action of the court in sustaining the demurrer 
to the answer and in awarding the writ of mandamus. 

2. The action of the court in attempting to control the 
discretion of the Commissioners in the award of a pension 
to the relator. 

3. The court erred in not holding that the act of May 
2fi. 1908, is a direction to the Commissioners to make a 
finding every two years, based on the physical condition of 
the pensioner, and is a mandate made to compel them to 
limit the continuance of a full pension, and to such extent 
only abridges their previous power to continue pensions. 

A synopsis of law on the Policemens Fund, and the stat¬ 
utes governing that fund, will be found in the appendix 
to this brief. 


Argument. 

The demurrer of the relator admits all the allegations of 
the answer of the appellants. 

Washington vs. Johnson, 12 App. D. C., 545. 
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It is clear, therefore, that the purpose of the various acts 
of Congress which have created and established the police¬ 
men's fund to provide support of a policeman or his family 
during permanent disability incurred by him contracted in 
the line of duty, or who becomes so disabled after fifteen 
years’ sendee, will be defeated if this rich man be declared 
entitled to receive his full relief of $50 per month, thereby 
depleting this fund to the injury of needy beneficiaries. 

The relator must, therefore, show a clear legal right to 
the mandamus. The fact that the money making up the 
policemen’s fund was in part derived from deductions from 
relator’s pay before his retirement does not give him any 
vested interest in the fund. Pennie vs. Pies, 132 U. S., 464; 
Macfarland vs. Bieber. 32 App. D. C., 513. 

Construction of the Acts. 

Fines, rewards, fees, gifts, emoluments, and moneys aris¬ 
ing from sale of unclaimed goods originally constituted 
“the policemen’s fund.” The deduction of “one dollar each 
month” was added to and formed “a part of the present 
police fund.” At one time the net proceeds of stolen or 
lost property were deposited “to the credit of the policemen’s 
fund.” Afterwards deficiencies therein were made good out 
of receipts of fines in the police court, and still later receipts 
from dog licenses were applied to make up any deficiency 
“in the policemen’s fund.” 

Throughout the whole legislation Congress has dealt with 
one fund which is always called “the policemen’s fund.” 

This fund the statutes plainly declare shall be used for 
one purpose only—“relief,” meaning aid or assistance, for 
policemen and their dependent families or named relatives. 
The statutes plainly exclude from the benefit of this fund 
such policemen who are not in need of aid or assistance. 
The first statute gave the benefit of the fund to anv member 
of the police force during the time of actual disability. The 
statute of February 25, 1885, broadened the benefit to police- 
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men “permanently disabled.” and distinctly says “said 
police fund shall be used for tbe relief of any (such) police¬ 
man. " The word “relief' excludes anv idea of bounty, at 
all events topolicemen not in need of relief. 

Then follows (act of February 28. 1901) perhaps creat¬ 
ine: exceptions in favor of tbe superintendent, assistant 
superintendent, any captain or lieutenant of police in case 
of retirement, and. in case of tbe deatli of any of the officers 
named, relief for tbe widow or children under sixteen years 
of age; but the relator, being merely a member of the 
force—a private—does not come within any of these excep¬ 
tions. if any exceptions exist thereby, in favor of officers. 
Tt will be noted that even in the case of the death of anv 

t/ 

of the officers, under this act the fund is to be used for the 
“relief” of the widow during widowhood and of their chil¬ 
dren under sixteen gears of age. The act of March 1, 1905, 
afforded relief for a dependent widowed mother, during wid- 
on hood, of an unmarried policeman, or. “if he leave a widow , 
or children under sixteen gears of age. the same shall be for 
their relief during the period of widowhood or until such 
children reach the age of sixteen gears” (see also aits 
of March 31, 1900. and February 27, 1907). The whole 
idea of this legislation is that the fund shall only be used 
for relief, or in case of dependency, where no other sufficient 
means of support exists: and this reiterated idea, by the 
application of a well-known maxim, excludes the thought 
of absolute unconditional bounty, at all events, arising from 
the mere fact of permanent disability. Without any statu¬ 
tory authority, therefore, in order to comply with the in¬ 
tention of Congress it became the duty of the Commis¬ 
sioners to reduce the pension in this case. Lochren vs. 
Long, 6 App. D. C., 486. Power to do this is necessarily 
implied; otherwise in case of fraud or mistake no act could 
be taken to protect the fund. 

The Commissioners had the power to reduce the pension 
in this case. 


v 
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This power is embraced in three classes, all derived from 
the statutes. 

First. It is indispensable and is necessarily an incident to 
carry out the intent of Congress that the policemen’s fund 
should l>e used only for relief and in case of need or de¬ 
pendency. The gift or bounty is conditional on permanent 
disability and dependency. It follows that this object must 
not !>e defeated by the negligence or supineness of the Com¬ 
missioners. They must execute and not defeat the law. 
They must investigate and ascertain whether the police¬ 
man's case meets the intent of the statutes; and if thev find, 
either in whole or in part, need or dependency does not 
exist, it is their plain duty to proportionately, decrease the 
relief so that it shall l>e relief in fact. 

Second. The governing body of the police prior to the 
organic act was the Board of Police (R. S. P. C., sec. 322), 
and the powers and duties of this board were transferred 
to the Commissioners by the act of June 11, 1878. The po¬ 
licemen's fund was already existing when this transfer was 
made, and relief was limited “during the time of such dis¬ 
ability’' in actual sendee. The statute distinctly provided 
(R. S. P. C.. sec. 384) that “the board may discontinue such 
allowance for any satisfactory reason.” 

This authority has never been abrogated nor repealed. 
True it is that “the policemens fund'’ has been enlarged 
and that its benefits have been extended, but this power and 
control over the beneficiary, if qualified at all, has only been 
modified to the extent of a right to relief in case of need 
or dependency as the “satisfactory reason” for the exercise 
of the power. The statutes must of course be read together, 
and, it will be noted, that the reorganization act of June 8, 
1906, limits the repeal to provisions which are inconsistent 
with it. None of the statutes increasing the source or bene¬ 
fits of the policemen’s fund contain any repeal provisions. 

Third. The act of May 26, 1906, does not repeal the 
previous laws. This act was passed to compel and oblige 
the Commissioners to decrease benefits if on medical ex- 
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animation they found the disability was not permanent, or, 
if so, did not prevent the beneficiary from obtaining a live¬ 
lihood. Its purpose is, in harmony with the other statutes, 
to conserve the fund for the needv in fact. In other words, 
the act gave no new authority to the Commissioners, but is 
a mandatory law compelling them to act in the case pro¬ 
vided for bv it. The Commissioners did not ask that this 
law be passed, and its enactment arose out of the report of 
deficiencies in the policemen’s fund. 

Authorities. 

“The intention to repeal, however, will not be presumed, 
nor the effect of the repeal admitted, unless the inconsist¬ 
ency is unavoidable, and only to the extent of the repug¬ 
nancy.” 

Lewis Sutherland Statutory Construction, vol. 1, sec. ’247, 
citing McCarthy vs. McCarthy, 20 App. Cases 1). C., 195. 

“Sec. 447 (286, 287). Interpretation as affected 
by other statutes—Acts in pari materia. 

******* 

“The legislature are presumed to know existing 
statutes, and the state of the law relating to the sub¬ 
jects with which they deal. Hence, that they would 
expressly abrogate any prior statutes which are in¬ 
tended to be repealed by new legislation. Where 
there is no express repeal none is deemed to l>e in¬ 
tended, unless there is such an inconsistency as pre¬ 
cludes tins assumption; then it yields only to the 
extent of the conflict. Regard must be had to all the 
parts of a statute, and to the other concurrent legis¬ 
lation, in pari maieria; and the whole should, if pos¬ 
sible, be made to harmonize; and if the sense be 
doubtful, such construction should be given, if it 
can be, as will not conflict with the general prin¬ 
ciples of law,"which it may be assumed the legisla¬ 
ture would not intend to disregard or change. The 
statute of wills in New York prohibited a devise to 
a corporation. A subsequent act incorporating an 
orphan asylum society gave it power to purchase real 
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estate. This act was harmonized with the statute of 
wills by restricting the right of purchase according 
to the popular sense of that word. Although tech¬ 
nically a title by devise is by purchase, it was deemed 
more congenial to the spirit of both acts to give the 
word “purchase” a restricted meaning in harmony 
with the prohibition. Provisions not repealed ex- 
pressly or by such implication continue to operate, 
but they may be modified by later legislation, which 
will have the effect expressly or by like implication 
of extending or restricting their terms or scope. 

*\Sec. 448 (288). Same. Where enactments sep¬ 
arately made are read in pari materia, they are 
treated as having formed in the minds of the enact¬ 
ing body parts of a connected whole, though con¬ 
sidered by such body at different dates, and under 
distinct and varied aspects of the common subject. 
Such a principle is in harmony with the actual prac¬ 
tice of legislative bodies, and is essential to give unity 
to the laws, and connect them in a symmetrical sys¬ 
tem. Such statutes are taken together and construed 
as one system and the object is to cany into effect 
the intention. It is to be inferred that a code of 
statutes relating to one subject was governed by one 
spirit and policy, and was intended to be consistent 
and harmonious in its several parts and provisions. 
For the purpose of learning the intention, all stat¬ 
utes relating to the same subject are to be compared, 
and so far as still in force brought into harmony, if 
possible, by interpretation though they may not refer 
to each other, even after some of them have expired 
or been repealed. An amendatory act and the act 
amended are to be construed as one statute, and no 
portion of either is to be held inoperative if it can be 
sustained without wresting words from their appro¬ 
priate meaning. Where a statute is made in addition 
to another statute on the same subject, without re¬ 
pealing any part of it. the provisions of both must be 
construed together.” 
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Vol. II, Lewis’ Sutherland Statutory Construction, pp. 
852, 854. 

Potter's Dwarns on Statutes, page 189 (cited with ap¬ 
proval in Rudolph vs. U. S., 3(3 App. D. C., 383) : 

“As one pail of a statute is properly called in, to 
help the construction of another part, and is fitly 
^o expounded, as to support and give effect, if pos¬ 
sible, to the whole; so is the comparison of one law 
with other laws made by the same legislature or upon 
the same subject or relating expressly to the same 
point, enjoined for the same reason, and attended 
with a like advantage. In applying the maxims of 
interpretation the object is throughout, first, to as¬ 
certain by legitimate means, and next to carry into 
effect, the intentions of the framer. It is to be in¬ 
ferred that a code of statutes’ relation to one sub¬ 
ject was governed by one spirit and policy, and was 
intended to be consistent and harmonious in its 
several parts and provisions. It is therefore an es¬ 
tablished rule of law that all acts in pari materia 
are to be taken together, as if they were one law; and 
they are directed to be compared in the construction 
of statutes, because they are considered as framed 
upon one system, and having one object in view.” 

If divers statutes relate to the same thing, they ought to 
be all taken into consideration in construing any one of 
them (State vs. B. & 0. R. R. Co., 12 G. & J., 399). 

Endlich on the Interpretation of Statutes (cited with ap¬ 
proval in Rudolph vs. U. S., 36 App. D. C., 384) : 

“Sec. 183. Thus it has been said, that a later 
clause which is obscure and incoherent will not pre¬ 
vail over an earlier one which is clear and explicit. 
^Nor, as a statute is to be construed with reference 
to other statutes in pari materia, as well as bv a gen¬ 
eral survey of the whole context, and as the various 
provisions are to be made to stand together if pos¬ 
sible, will such be the result, where, upon a compari¬ 
son of the entire act with others upon the same sub¬ 
ject, there appearing no intention to change the gen- 
2b 
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eral scheme or system of legislation upon the same, 
the earlier provision harmonizes and the latter con¬ 
flicts with such statutes. And it has been seen that 
a reading of the provisions of the whole statute to¬ 
gether may give to earlier sections the effect of re¬ 
stricting the meaning of later ones, as well as to the 
latter the effect of restricting the operation of the 
former." 

Morris vs. Hitchcock. 21 App. D. C., 591: 

“While former statutes may be repealed or an¬ 
nulled by implication without the enactment of sub¬ 
sequent legislation, the doctrine is not a favored one, 
and, therefore, to work such re]>eal or annulment, 
the repugnancy between one and the other in rela¬ 
tion to a particular subject-matter must be so clear 
as to admit of no other reasonable construction." 

In conclusion, it is believed that the demurrer should be 
overruled and the judgment reversed. 

Respectfullv submitted, 

, * EDWARD H. THOMAS, 

Corporation Counsel, for Appellants. 



APPENDIX. 

Synopsis of Law on Policemen’s Fund. 


I lie policemens fund is derived from: 

(1) All disciplinary lines imposed upon members of the 
police force (sec. 361, R. S. D. C.). 

C-) Cifts, rewards for special service, or such part thereof 
as he may be permitted by the Commissioners to retain ( ib . 
362, 364). V ' 


(3) One dollar each month deducted from pay of each 
policeman (act Feb. 25, 1885; 23 Stat., 316). 

(4) Proceeds of sale of unclaimed property at auction 
(ib., 416). 

(5) Net proceeds ol disposal of lost or stolen property' 
(act May 29, 1896; 29 Stat., 191; act June 30, 1902; see 
sec. 388, Code of Law, District of Columbia, as to disposal 
of proceeds of property of deceased persons). 

(6) Fines in police court, to meet deficiencies (act June 
11, 1896; 29 Stat., 404). 

(7) Receipts from dog licenses, to meet deficiencies (act 

Feb. 28, 1901; 31 Stat., 820). V 

The policemen’s fund is usable: 


(a) For necessary expenses of members of police force 
during actual disability in actual discharge of duty on the 
certificate of a competent surgeon, subject to discontinuance 
by Commissioners (sec. 364, R. S. D. C.). 

(b) For relief of any policeman who, by injury received 
or disease contracted in line of duty, or having served not 
less than 15 years, is discharged for permanent disabililv 
not exceeding $50 per month for any one policeman or hi* 
family (act Feb. 25, 1885; 23 Stat., 316). 

(c) For relief of policemen’s widows or children unde 7 * 16 
years (ib.). 


(d) For funeral expenses of anv policeman dying in the 
service of the District, not exceeding $75 (ib.). 

■ . e \For retirement of the superintendent, assistant super¬ 
intendent. any inspector, and any captain or lieutenant of 
police, not exceeding $100 per month, and for the relief of 
their widows and orphan children under 16 years of age 

t F :\ 2 1 8 ; 31 Stat " 820 ! Feb. 27, 1907; 34 

Stat., pt. 1, 1003). ’ 
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(/) For relief of dependent mothers of deceased unmar¬ 
ried policemen, where such mother is at the time of his 
death a widow and during widowhood (act Mar. 1, 1905; 
33 Stat., 8*21; act Mar. 31, 1906; 34 Stat., 95; act Feb. 27, 
1907; 34 Stat., 1003). 

(g) For the relief of dependent widowed mothers of un¬ 
married policemen who died from injury or disease, etc., 
prior to March 1. 1905 (act Mar. 31. 1906; 34 Stat., pt. 1, 
95). 

Re-examinations: Pensioners on the policemen’s fund 
shall undergo a medical examination every two years after 
May 26. 1908 (act May 26. 1908; 35 StaU pt. 1, 296). 

The Revised Statutes relating to the District of Columbia, 
ch. XIII, provide a Board of Police. 

“Sec. 321. The District is constituted a police district, 
to be called 'The Metropolitan Police District of the Dis¬ 
trict of Columbia.’ 

Board of Police. 


“Sec. 322. There shall be five commissioners of police, 
who shall be appointed from time to time by the President 
of the United States, for the term of three years and until 
their successors are appointed and qualified, unless sooner 

removed bv the President.” 

«/ 

******* 

“Sec. 328. A majority of the board shall constitute a 
quorum for the transaction of business.” 

******* 

“Sec. 336. The duties of the board of police shall be 
more especially executed, under the direction and control 
of the board, by a police force for the whole of said police 
district, authorized to do duty in any part thereof without 
regard to residence or corporation lines. 

“Sec. 337. The board of police is authorized to pass, from 
time to time, rules and regulations for the proper govern¬ 
ment and discipline of its subordinate officers, and the duties 
of the police force shall be executed in accordance there¬ 
with.” 

This board was abolished and its powers and duties were 
transferred to the Commissioners bv the act of June 11 
1878 (20 Stats., 102). * ' 
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“That from and after the first day of July, eighteen hun¬ 
dred and seventy-eight, the Board of Metropolitan Police 

and the Board of School Trustees shall be aboh ^^ a “^* 
the powers and duties now exercised by them shall be trans 
ferred to the said Commissioners of the District of Cblum- 
l>ia who shall have authority to employ such officers and 
ao-ents and to adopt such provisions as may he necessary to 
carry into execution the powers and duties devolved upon 

The Metropolitan Police of the District of Columbia was 
reorganized, and the powers and duties of the Commis¬ 
sioners of said District in respect thereto defined in an act 
of Congress approved -Tune 8. 1006 (84th Stats., pt- 

Paragraph ten of the last-named act provides that Noth¬ 
ing in "this act shall he held to repeal” (certain laws) or 
anv other law in force at the time this act is to take effect, 
except so far as the same may he inconsistent with or re- 
placed by some provision hereof.” 

Police Relief Fund. 

The policemen’s fund was first established by section 26 
of the act of Congress approved August 6, 1861 d- 

and section 0 of the act of Congress approved July 
pi 1802 (14 Stat.. 581), now sections 361 and 362 363, 
864. and 417 of the Revised Statutes of the Dinted States 
relating to the District of Columbia, as follows: 

-Sec 361. All fines imposed by the board of police upon 
members of the police force, by way of discipline, and col- 
lectible from pay or salary, and all rewards, fees, proceeds 
of <dfts, and emolument- that may he paid and gi\en for 
extraordinarv services of any member of the police force 
except when allowed to he retained bv such member, shall 
l,e paid to the treasurer of the hoard of police, unless other- 

wise appropriated by the board. .. , 

“Sfc 362 The rewards, fees, proceeds of gifts, amt 

emoluments”mentioned in the preceding section and all 

moneys arising from the sale of unclaimed goods, shall con¬ 
stitute the 'policeman's fund. 

A U F c 363. The board of police shall be the trustee of the 
policeman’s fund, and may invest the same as they shall 

see fit. 
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‘‘Sec. 364. Whenever any member of the police force, in 
the actual discharge of his duty, shall become actually dis¬ 
abled, his necessary expenses, during the time of such dis¬ 
ability, on the certificate of a competent surgeon, stating the 
maniter, cause, and condition of the injury, and approved 
by the board of police, may become a charge upon the 
policeman s f und. But the board may discontinue such 
allowance for any satisfactory reason. * * * 

“Sec. 416. All property or money taken on suspicion of 
having l>een feloniously obtained, or of being the proceeds 
of crime, and for which there is no other claimant than the 
person from whom such property was taken, and all lost 
property coming into the possession of any member of the 
police force, and all property and money taken from pawn¬ 
brokers as the proceeds of crime, or from persons supposed 
to be insane, intoxicated, or otherwise incapable of taking 
care of themselves, shall be transmitted as soon as practicable 
to the property clerk, to l>e duly registered and advertised 
for the l>enefit of all parties interested, and for the informa¬ 
tion of the public as to the amount and disposition of the 
property so taken into custody by the police. 

“Sec. 417. All property, except perishable property and 
animals, and all money that shall remain in the custody of 
the property clerk for the period of six months without any 
lawful claimant thereto, after having been three times ad¬ 
vertised in public newspapers, shall be sold at public auc¬ 
tion, and the proceeds of such sale shall be paid into the 
policeman’s fund.” 

The act of Congress approved February 25, 1885 (23 
St at.. 316), reads: 

“ Provided, That hereafter the Commissioners shall de¬ 
duct one dollar each month from the pay of each policeman, 
which sum so deducted, shall be added to and form a part 
of the present police fund, to be invested in United States or 
District bonds by the Treasurer of the United States, and 
be held by him subject to the drafts of the Commissioners 
for expenditures made in pursuance of law, and such ex¬ 
penditures shall be accounted for as required by law for 
other expenditures of the District; and said police fund shall 
be used for the relief of any policeman who, by injury re¬ 
ceived or disease contracted in line of duty, or having served 
not less than fifteen years, shall become so permanently dis¬ 
abled as to be discharged from service therefor; and in case 
of his death from such injury or disease, leaving a widow 




or children under sixteen years, for their relief: Provided 
further, That such relief shall not exceed for any one police¬ 
man or his family the sum of fifty dollars per month; and 
a sum not exceeding seventy-five dollars may be allowed 
from said fund to defray the funeral expenses of any police¬ 
man dying in the service of the District.” 

The law respecting the policemen’s fund was amended by 
crediting that fund with the net proceeds of lost or stolen 
propertv, as follows (act of Congress, approved May *29, 
1896, 29 Stat., 191) : 

'That section four hundred, and sixteen of the Revised 
Statutes of the United- States relating to the District of Co¬ 
lumbia he, and the same is amended as follows, so as to 
read: 

“ 'Sec. 416. All property and money taken on suspicion 
of having been feloniously obtained, or of being the pro¬ 
ceeds of crime, and for which there is no other claimant 
than the ]>erson from whom such property was taken, and 
all lost property coming into possession of any member of 
the police force, and all property and money taken from 
pawnbrokers as the proceeds of crime or from persons sup¬ 
posed to be insane, intoxicated, or otherwise incapable of 
taking care of themselves, shall be transmitted as soon as 
practicable to the property clerk, to be fully registered and 
advertised for the benefit of all parties interested, and for 
the information of the public as to the amount and dispo¬ 
sition of the property so taken into custody by the police. 
That whenever any money or property of deceased persons 
coming into the custody of the property clerk of the police 
department shall remain in his hands for the period of one 
year without being claimed by the legal representatives of 
such deceased person, such money or property, when not ex¬ 
ceeding fifty dollars in value, shall he disposed of as lost 
or abandoned property as provided in this chapter: Pro¬ 
vided, That when the value of such money or property shall 
exceed fifty dollars and shall have remained in the custody 
of the property clerk for one year, all records pertaining 
to the same shall be certified by the property clerk to the 
orphans’ court of the District of Columbia, which shall ap¬ 
point an administrator of such estate according to law: 
Provided- further, That the administrator so appointed by 
the orphans’ court shall deposit with the Treasurer of the 
United States, to the credit of the policemen’s fun-d, any 
balance remaining in his hands after the time limited for 
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the final settlement of the estates of deceased persons under 
existing law/ ” 

The law of May *29, 1896 {supra), as to the disposition 
of money or property of deceased persons intestate was 
amended as follows hv section 388 of the Code of Law for 
the District of Columbia approved June 30, 1902: 

‘‘Sec. 388. If there he no widow or relations of the in¬ 
testate within the fifth degree, which shall be reckoned by 
counting down from the common ancestor to the more re¬ 
mote. the whole surplus shall belong to the District of 

Columbia, to be disbursed bv the Commissioners of the 

*. 

District for the benefit of the poor (see last paragraph of 
sec. 416, R. S. 1). C., above). 

Deficiencies in police fund to be met by receipts from 
lines iu the police court (act of Congress approved June 11. 
1896. 29 Stat., 404), as follows: 

"Provided, That hereafter the Commissioners of the Dis¬ 
trict of Columbia are hereby authorized and directed to de¬ 
posit with the Treasurer of the United States, out of receipts 
from fines in the police court, a sufficient amount to meet 
any deficiency in the police fund or the firemen s relief 
fund." 

The law relating to the policemen s fund was further 
# * auth nzin g the use of receipts from dog licenses 

in case of deficiency; also fixes allowances for superintend¬ 
ent, assistant superintendent, captains, and lieutenants, 

* when retired (act of Congress approved Feb. 28. 1901, 31 
Stat., 820), as follows: 

‘‘Sec. 4. That hereafter the Commissioners of the Dis¬ 
trict of Columbia are hereby authorized and directed to 
deposit with the Treasurer of the United States, out of re¬ 
ceipts from fines in the police court and receipts from dog- 
licenses. a sufficient amount to meet any deficiency in the 
policemen’s fund or firemen's fund: Provided, That the 
chief engineer of the fire department and the superintend¬ 
ent, assistant superintendent, any captain or lieutenant of 
police, in case of retirement as now provided by law. shall 
receive relief not exceeding one hundred dollars per month: 
and in case of the death from injury or disease of any of the 
officers named in this section, if he leave a widow or children 
under sixteen years of age. the same shall he for their relief 
during the period of widowhood, or until such children 

ZlLl he ^ °( Sixt -?" years : Provided. That in no ease 
shall the amount paid to a widow exceed fifty dollars per 


month, nor shall the amount paid for a child exceed twenty- 
five dollars per month. ” 

The law relating to the policemen’s fund was further 
amended by making provision for pensioning dependent 
mothers of deceased unmarried policemen, where the mother 
is a widow, and during her widowhood (act of Congress, 
approved Mar. 1, 1905, 33 Stat., 821), as follows: 

“That section four of ‘An act relating to the Metropoli¬ 
tan Police of the District of Columbia,’ approved Febru¬ 
ary twenty-eighth, nineteen hundred and one, be, and the 
same is hereby, amended so that it shall read as follows: 

“Sec. 4. That hereafter the Commissioners of the Dis¬ 
trict of Columbia are hereby authorized and directed to 
deposit with the Treasurer of the United States, out of re¬ 
ceipts from fines in the police court and receipts from dog 
licenses, a sufficient amount to meet any deficiency in the 
policemen's fund or firemen’s fund; Provided, That the 
chief engineer of the fire department and all other officers 
of said department of and above the rank of captain, the 
superintendent, assistant superintendent, any captain or lieu¬ 
tenant of police, in case of retirement as now provided by 
law, shall receive relief not exceeding one hundred dollars 
per month; and in case of the death from injury or disease 
of any member of the police or fire department, if he be 
unmarried and leave a dependent mother, who is a widow, 
the same shall be for her relief during the period of widow¬ 
hood, or if he leave a widow, or children under sixteen years 
of age; the same shall be for their relief during the period 
of widowhood, or until such children reach the age of six¬ 
teen years: Provided, That in no case shall the amount 
paid to such dependent mother or widow exceed fifty dollars 
per month, nor shall the amount paid for a child exceed 
twenty-five dollars per month.” 

The law relating to the policemen’s fund was further 
amended so as to include mothers of policemen who died 
from injury or disease prior to March 1, 1905 (act of Con¬ 
gress approved Mar. 31, 1906; 34 Stat., pt. 1, 95), as follows: 

“That from and after the passage of this act the provision 
of the act approved March first, nineteen hundred and five, 
entitled ‘An act to amend section four of an act entitled “An 
act relating to the Metropolitan Police of the District of 
Columbia,” approved February twenty-eighth, nineteen 
hundred and one,’ for the relief during widowhood of de- 
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pendent mothers of unmarried deceased members of said 
Metropolitan Police force and of unmarried deceased mem¬ 
bers of the fire department of said District, shall include 
such mothers of any deceased members of said police force 
and of said fire department who have died from injury or 
disease prior to March first, nineteen hundred and five.” 

The law relating to the policemen’s fund was further 
amended so as to include “any inspector’’ (act of Congress 
approved Feb. 27, 1907; 34 Stat., pt. 1, 1003), as follows: 

“Sec. 4. That hereafter the Commissioners of the District 
of Columbia are hereby authorized and directed to deposit 
with the Treasurer of the United States, out of receipts from 
fines in the police court and receipts from dog licenses, a 
sufficient amount to meet any deficiency in the policemen’s 
fund or firemen’s fund: Provided , That the chief engineer 
of the fire department and all other officers of said depart¬ 
ment of and above the rank of captain, the superintendent, 
assistant superintendent, any inspector, any captain or lieu¬ 
tenant of police, in case of retirement as now provided by 
law, shall receive relief not exceeding one hundred dollars 
per month; and in case of the death from injury or disease 
of any member of the police or fire department, if he be 
unmarried and leave a dependent mother, who is a widow, 
the same shall be for her relief during the period of widow¬ 
hood, or if he leave a widow, or children under sixteen years 
of age, the same shall be for their relief during the period of 
widowhood, or until such children reach the age of sixteen 
years: Provided, That in no case shall the amount paid to 
such dependent mother or widow exceed fifty dollars per 
month, nor shall the amount paid for a child exceed twenty- 
five dollars per month.” 

The law relating to policemen’s pensions was further 
amended by providing for the biennial examination of pen¬ 
sioners (act of Congress approved May 26, 1908; 35 Stat., 
pt. 1, 296), as follows: 

“Provided further, That within thirty days after the pas¬ 
sage of this act and every two years thereafter persons on the 
pension rolls in the District of Columbia for disabilities in¬ 
curred while in the service of the police department or fire 
department of the District of Columbia shall undergo a 
medical examination and as a result of such examinations 
the Commissioners shall determine whether the pension 
being paid in each case shall continue in whole or in part.” 

Provision was made for payment to pensioners of police 
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department of amount withheld on account of deficiency in 
the fund (act of Congress approved Mar. 4, 1909; 35 Stat., 
pt. 1, 1066), as follows: 

“That the amount withheld from pensioners of the police 
fund on account of deficiencies in said fund during the 
]>eriod from June first, eighteen hundred and ninety-four, 
to May thirty-first, eighteen hundred and ninety-six, is au¬ 
thorized to be paid, and the Commissioners of the District 
of Columbia are hereby authorized and directed to adjust 
and settle all claims for said deficiencies in the payment of 
allowances made by them to pensioners of said police fund. 
In case of death of any beneficiary under the provisions of 
this bill the amount due such beneficiary shall be paid to 
the legal representative thereof.” 


v 
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BRIEF FOR APPELLEE. 

Statement of the Case. 

This is an appeal by the Commissioners of the District 
of Columbia, from an order sustaining a demurrer to their 
answer, and directing a mandamus to issue to compel the 
Commissioners to pay to the petitioner below, appellee 
here, his pension, which was reduced from $50.00 per month 
to $1.00 per month. 

The petitioner was appointed a member of the police 
force of the District of Columbia on the 7th day of March, 
1S65, (R. 2), and continued as such until September 1, 
1892, when he was retired for disability incurred while 
in the line of duty, with a pension of $50.00 per month, 
to be paid from the fund created under the Act of Con¬ 
gress of February 25, 1885, (R. 2-4, Answer of Respond- 
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ents) ; that thereafter Congress, in dealing with this pen ¬ 
sion fund, created under the Act of February 25, 1SS5, 
amended the same by an Act of May 2d, 11)08, which re¬ 
quired pensioners then receiving a pension under the Act 
of 1885, to undergo a medical examination, and as the 
result of said examinations the Commissioners shall de¬ 
termine whether the pension being paid in each case shall 
continue in whole or in part. The original petitioner in 
this case complied with the Act of Congress and reported 
for examination within thirty days after the passage of 
said Act of May 20, 1908, and the police surgeons re¬ 
ported him totally disabled for the performance of manual 
labor (R. 7), and his pension was continued at $50.00 per 
month. Two years thereafter in compliance with the said 
Act the petitioner again reported for an examination on 
May 25. 1910, and the police surgeons reported after the 
said examination that there had been no change in the con¬ 
dition of the petitioner since the last examination (R. 9), 
and his pension continued. Petitioner was again examined 
on June 10, 1912, (R. 9) and the police surgeons again re¬ 
ported no change in his physical condition. Notwithstand¬ 
ing the report of the police surgeons that there was no 
change in his physical condition, the Commissioners re¬ 
duced his pension from $50.00 per month to $1.00 per 
month, upon the theory that they had a right, under the Act 
of May 20, 1908, to consider the financial condition of the 
pensioner as well as the physical condition. ' 

Argument. 

The answer of the respondents admit that under the Act 
of Congress of 1885 they deducted the sum of $1.00 per 
month from the petitioner’s salary (R. 4) : they admit the 
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petitioner was injured as alleged in the petition, and they 
admit that he was retired with a pension of $50.00 per 
month; they also admit that he was examined under the 
Act of May 20, 1008; they admit that he was examined 
again under the said Act on the 10th of June, 1912; they 
admit that his physical condition in 1912 had not changed in 
any respect since the examination under the Act of May 
20, 1908; they admit that his pension was reduced from 
$50.00 per month to $1.00 per month by the Commissioners 
because the petitioner frankly admitted to the police sur¬ 
geons that he had sufficient means to maintain his family 
without the pension; I take it therefore, that the question 
before this Court is WHETHER OR NOT THE COM¬ 
MISSIONERS, UNDER THE ACT OF CONGRESS OF 
MAY 26, 1908, UNDER WHICH THEY WERE ACT¬ 
ING, HAD THE RIGHT TO REDUCE THE PEN¬ 
SION UPON ANY OTHER GROUND THAN THE 
PHYSICAL CONDITION OF THE PENSIONER AS 
SHOWN BY SAID EXAMINATION? 

Counsel for the Commissioners, in their answer, and in 
their argument before the lower court, as will be seen by 
reference to the record, relied upon the Act of Congress of 
May 26, 1908. and contended that under that Act the 
Commissioners had the authority to use their discretion in 
the reduction of a pension after examination, by taking 
into consideration the financial condition and disregarding 
the physical condition, but the court, after argument, held 
that no discretion was given the Commissioners in said Act 
to reduce a pension except by the findings of the examining 
board that the pensioner had so improved physically as to 
warrant a reduction. 

There is no reference to the Act of 1861 in respondents’ 
answer to this petition and by reference to the answer it will 
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be seen that the Act of 1861 was not thought of, or perhaps, 
not even known of until counsel for the District after a 
careful study of the Act of May 26, 1908, realized that no 
such power was given the Commissioners in the said Act 
as was attempted to he exercised by them in this case, and 
for the first time counsel for the petitioner heard of the 
Act of 1861 in connection with this case, when he was 
served with a copy of appellants’ brief. 

It will also be seen bv reference to the appellants’ brief 
that they cleverly refrain from any argument as to the con¬ 
struction of the Act of .May 26, 190S. Therefore, we sub¬ 
mit that the question as to the authority of the Commis¬ 
sioners under the Act of 1861. not having been presented 
to the lower court, it cannot, under the rules of this court, 
be presented for the first time to this court. In support of 
this we respectfully refer the court to Rule 3. page 25, of 

the rules of this court, and the authorities cited thereunder, 
which is as follows: 

“In no case will this court decide any point or ques¬ 
tion that was not fully presented for'decision by the 
court below.” 3 

Surely by reference to the answer of the respondents it 
will be seen that there was no reference to the Act of 1861 
but the whole answer is based upon the right of the Com¬ 
missioners to Act under the examination which they ad¬ 
mitted was made under the Act of May 26, 1908. 

Should the court, however, desire to further consider the 
matter, we submit as a matter of law, that the position of 
the appellants, that the Act of 1861 has not been repealed, 
and that the Commissioners were acting under this Act. 
is not supported by reference to the statutes on the subject. 
By reference to the Act of 1861 it will be seen that this 






Act of Congress created a policemen's fund. This fund 
was made up of gifts, fees, emoluments, and this fund, 
maae up as above, in connection with all moneys arising 
from the sale of unclaimed goods, was, by such Act, placed 
under the control and paid to the treasurer of the board 
of police, and the board of police was made the trustee of 
this fund, with an absolute discretion to invest the same 
as they saw fit. 

It will also be seen by reference to the said Act of Con¬ 
gress that the money in this fund, in the hands of the 
police board, as trustees, should be only paid for the neces¬ 
sary expenses of any policeman who actually became dis¬ 
abled while he was an active policeman and during the 
time of such disability as such. The police board as trustees 
for this fund had the right to discontinue the payment to 
any policeman the amount being paid him under this sec¬ 
tion of the Act of 1801. In other words, a sick benefit 
fund, to be paid so long as the police board found the of¬ 
ficer to be sick on a certificate of a competent surgeon, as 
required by said act. 

There is not a line in this act which says that this shall 
be a pension for policemen, nor was there any provision for 
deducting one single cent from the salary of any policeman 
or fireman in the District of Columbia, under this act, 
neither did the Government of the United States, or of 
the District of Columbia have any control over, supervision 
of, or regulation or say with relation to the investment of 
the fund so given with regard to the payment thereof, or 
with reference to whom the money should be paid, or when 
it should be discontinued. This was the condition until 
the Act of Congress of February 25, 1885, which we find 
for the first time uses the words PENSION FOR POLICE¬ 
MEN OF THE DISTRICT OF COLUMBIA. The Act 
of February 25, 1885, provides that there shall be deducted 
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$1.00 per month from the salary of each policeman in the 
District of Columbia, to be invested in United States and 
District of Columbia bonds, by the Treasurer of the United 
States, and to be held by him subject to the drafts of the 
COMMISSIONERS for expenditures made in pursuance 
of law, and such expenditures shall be accounted for as 
required by law, for other expenditures of the District. 

The said Act further provides that THIS FUND shall 
be used for the relief of any policeman who by injury re¬ 
ceived, or disease contracted, while in the line of duty, or 
having served not less than fifteen years, shall become so 
permanently disabled as to be discharged from service there¬ 
fore. * * * That such relief shall not exceed for any 

one policeman or his family the sum of $50.00 per month. 

Again. 

/ 

If this Act of 1885 did not abrogate or repeal the Act of 
1801, then, why did Congress amend Section 410 of the 
Act of 1801 so as to have the moneys derived by this Sec- 
tion under the Act of 1801. applied to this fund under the 
Act of 1885. 

No policeman who was disabled while in the line of duty 
or because of disability caused by the length of service, was 
ever paid a single cent for pension until after the Act of 
1885 and since said date they have all been retired with a 
pension as per the terms of this Act. Under the Act of 
1885 there was no provision for the reduction of a pen¬ 
sion payable to any policeman retired as aforesaid, and 
the said Act of 1885 having created a pension fund, re¬ 
quired an Act of Congress to take from any policeman 
that pension so granted by an Act of Congress, as was held 
by this court in the case of Macfarland vs. Bieber, 32 App. 




D. C., wherein Mr. Justice Van Orsdale in delivering the 
opinion of the court, on page 522, says: 


“The contingency in the case at bar which gave ap¬ 
pellee a property right in the fund in question was 
one continuing by the grace of Congress, subject to 
be discontinued or terminated at any time by Congress. 
His rights in the premises were not different or su¬ 
perior to those of a pensioner under the general pen¬ 
sion laws of the United States. * * * Pensioners 

are the bounties of the government, which Congress 
had the right to give, withhold, distribute or recall at 
its discretion.” 

Under this authority and the authorities cited in the opin¬ 
ion there seems to be no question but what Congress had 
the right to take from the appellee his pension, but it did 
require an Act of Congress to do so: the Commissioners 
had no authority except such authority as was given them 
by Congress, so that we go back to the question: DID 
CONGRESS GIVE THE COMMISSIONERS THE AU¬ 
THORITY TO TAKE INTO CONSIDERATION THE 
FINANCIAL CONDITION OF A PENSIONER, OR 
ANY CONDITION, ENCEPT THE PHYSICAL CON¬ 
DITION OF A PENSIONER, AS IS THE CONTEN¬ 
TION OF THE APPELLEE? 

With this condition Congress passed the Act of May 26th, 
which provided: 

That all policemen and firemen (who, in the mean¬ 
time had been added to the pension roll) should report 
for an examination within thirty days after the pas¬ 
sage of the Act, and every two years thereafter, so 
that, as a result of such examinations the Commis¬ 
sioners may determine whether they should continue in 
whole or in part the pension so paid to each pensioner. 
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Under this Act of Congress we submit it could not be 
contended that the Commissioners had the right to consider 
any other than the physical condition of the pensioner, and 
I take it that the able counsel for the appellants having 
abandoned that position in their brief, must necessarily con¬ 
cede that tlie Commissioners could not consider anything 
other than the physical condition of the pensioner. And 
as further evidence of the fact that the Commissioners in 
this case were acting under this last Act of Congress, which 
provides: 

That as the result of such examination the Com¬ 
missioners may determine whether they should con¬ 
tinue the pension in whole or in part. 

the Commissioners reduced the pension to $1.00. They 
did not stop the payment of the pension as they had the 
right to do under the Act of 1801, had they considered 
that they were operating under the Act of 1801, for the 
Act of 1801 says nothing about the reduction of the pen¬ 
sion, but simply provides that they may stop the payment, 
when, in their discretion, they may so desire. 

Again. 

Counsel for the appellants cite the case of Washington 
vs. Johnson, 12 App. D. C., 545, as sustaining the position 
that— 

The demurrer of the relator admits all the allega¬ 
tions of the answer of the appellants. 

We submit that that case does not sustain this proposi¬ 
tion of law; that case holds, as have all other cases on the 
subject— 


/ 




That a demurrer admits all allegations of fact 
pleaded in the answer. 


^ md lor further authority on this point we cite the case 
of Penny vs. Ries, 182 U. S., 404. law edition 426, where¬ 
in tlie court in its opinion by Mr. Justice Field on page 420 
says : 

A demurrer admits only allegations of fact and 
not conclusions of law. When, therefore, a plaintiff 
lelies for recovery upon compliance with the provisions 
of a statute, and attempts to set forth conformity with 
them, the court will look to that statute and take the 
allegations as intended to meet its provisions, not¬ 
withstanding the inaccuracy of any statement respect¬ 
ing them. If the pleading misstates the effect and pur¬ 
pose of the statute upon which the party relies, the ad¬ 
verse party, in demurring to such pleading, does not 
admit the correctness of the construction, or that the 
statute imposes the obligations or confers the rights 
which the party alleges.” 


Again. 


Counsel lor the appellants has cited several cases in an 
effort to support his contention that the Act of 1S61 is 
still in effect, but by reference to the same authorities and 
sections referred to in the text book cited by the said coun¬ 
sel, it \\ ill be seen that they have all included this statement i 


Where there is no expressed repeal no repeal is 
deemed to be intended, unless there is such inconsist¬ 
ency as precludes this assumption.” 

There is such inconsistency between the Act of 1861 and 
the Act of 1885, that they cannot, by any power, be recon¬ 
ciled, except that the latter Act, or the Act of 1885 was 
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intended as a substitute for, and to take the place of the 
old Act of 1861, and to do away with the fund which had 
been created bv the Act of 1801, and substitute therefor 
an entirely different fund, the fund created by the Act of 
1885 —a pension fund. 


Again. 


This court in dealing with this fund in the case of Ru¬ 
dolph vs. U. S., el rel, Stuart, 36 App. D. C., 379, in an 
opinion of this court by Mr. Justice Van Orsdale, on page 
381, says: 


“The police pension system of this District was in¬ 
augurated by the Act of February 25, 1885. It created 
a police fund to be used for the relief of any police¬ 
man. who by injury received or disease contracted in 
the line of duty, or having served not less than fifteen 
years, shall become so permanently disabled as to be 
discharged from service therefor.” 

I take it therefore that the question that the pension was 
created under the Act of 1885, as decided by this court in 
the above case, is settled so far as this court is concerned. 

I desire to further call this honorable court’s attention 
to the above case, for Mr. Justice Van Orsdale further, in 
his opinion on pages 382 and 383, says: 


“The various acts cited, together with others not 
material to this inquiry, constitutes a pension relief sys¬ 
tem of the District of Columbia for policemen. Thev 
all have their origin in, and relate back to the Act of 
1885.” 


Having established the fact that the police pension fund 
was first created by the Act of 1885, there was no power in 






the Commissioners to reduce the pension of any policeman 
except by a subsequent Act of Congress dealing therewith, 
and the only Act of Congress on the subject is the Act of 
May 26, 1908, and in that Act Congress plainly and un- 
equivocably intended to limit and did limit the power of 
the Commissioners to reduce a pension to any change in 
the physical condition of the pensioner since the last ex¬ 
amination by the police board under said Act, and by rec¬ 
ord in this case the police board having unanimously cer¬ 
tified to the fact that there was no change in the physical 
condition of the pensioner, no power was vested in them 
to reduce his pension. This court in the case of Macfarland 

vs. Bieber, 32 App. D. C., page 513, held that: 

% 

The Commissioners have no right to determine any¬ 
thing except * * * as a result of such exami¬ 

nations, ’’ 

And necessarily meaning thereby as a result of any change 
in his physical condition. 

Much has been said by counsel for the appellants about 
the accumulated wealth of the petitioner. 

Did Congress intend, or does this court expect, to stamp 
its disapproval upon energy, thrift, and frugality, and to 
lend its sanction to idleness and shiftlessness by branding a 
man because by his energy and determination when stricken 
by misfortune, while in the line of duty, and while protect¬ 
ing a citizen’s property, was permanently injured and 
forced to retire from his life’s work, who overcame that 
handicap then placed upon him, and by his honest endeavors, 
made and accumulated sufficient means to maintain himself 
and his wife in comfort during the latter years of their lives? 

It is my belief that Congress and the courts, and the citi¬ 
zens would rather encourage thrift than to encourage idle- 
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ness and for that reason Congress never intended or con¬ 
templated by its several Acts dealing with the pensions of 
these stricken policemen and firemen to take from them 
what was rightfully theirs because in one instance he saved 
his money, and in the other instance he has nothing because 
of idleness or misfortune, there being nothing in the Act 
which gives the Commissioners the right to consider in any 
wise the financial condition of the individual. 

We submit that the court will not consider that fact in 
construing the several Acts dealing with this fund, and we 

submit upon the whole that the lower court was correct in 

■ - • 

its findings, and that its decree appealed from in this case 

shouT9*f>e affirmed. 

. ‘ Respectfully submitted, 

W. Gwynn Gardiner, 
Blaine Coppinger, 

Attys. for Appellee. 








